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again for sale, with the coal and minerals reserved, and that the land 
with the coal and minerals be not sold in its entirety unless a sale of 
the surface should prove insufficient to discharge the vendor's lien. 
The court did not grant the relief prayed for, but confirmed the sale 
as already made, and through its commissioner passed the title to 
Counts. 

It is apparent, without the allegations of the petition, that the whole 
subject was sold; but if the matter had been in doubt, this solemn ad- 
mission of record by Steinman, that the coal and minerals had been 
sold, would have removed any uncertainty that might have found 
lodgment in the mind of an examiner of the title. 

The decree appealed from is plainly right and must be affirmed. 

Affirmed. 

NOTE. — This case is especially interesting for its construction of the recent 
amendment to the ejectment statute, Va. Code, sec. 2726, amended by Acts 1895-6, 
p. 514. The effect of this amendment, in certain aspects, was discussed edi- 
torially in 6 Va. Law Keg. 703, and the aspect presented in the principal case, by 
Wm. H. Werth, Esq., of the Tazewell bar, in a learned article in 6 Va. Law Reg. 
817. In the latter, Mr. Werth makes a strong presentation of the view, rejected 
by the court in the principal case, that the effect of the amendment is to authorize 
one in possession of real estate to maintain ejectment against another who is not 
in possession, but merely claims title — thus converting the action of ejectment, in 
such case, into an action, not to obtain possession, but to try title. The opinion of 
the court seems scarcely to meet Mr. Werth' s argument. There seems to be noth- 
ing anomalous in a statutory provision that ejectment may be brought not to gain 
possession but to try conflicting claims of title — and this seems a not unreasonable 
construction of the statutory language, particularly when read in the light of 
previous legislation and decisions. 

The court is clearly right, however, in holding that even if the action of eject- 
ment does lie in such case his does not, in the absence of prohibitory words, 
affect the ancient jurisdiction of equity to remove clouds from titles where the 
plaintiff is in possession. This being true, there seems to have been no real ne- 
cessity for passing upon the question whether ejectment would lie or not. 



Bond, Guardian, v. Godsey.* 

Supreme Court of Appeals : At Wytheville. 
July 4, 1901. 
1. Curtesy — Commuted value — Minerals — Unopened mines — Timber. In estimat- 
ing the commuted value of an estate by the curtesy in lands, chiefly valuable 
for the timber thereon and the minerals underlying it, but upon which no 
mines have been opened, the value of the minerals should be deducted from 

* Reported by M. P. Burks, State Reporter. 
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the gross value of the land, as the life tenant has no interest in and no right 
to open and work unopened mines. Whether the value of the timber should 
be deducted will depend on the facts of the particular case. For the rights of 
a tenant for life in minerals, see opinion of the court. 

Appeal from a decree of the Circuit Court of Wise county, pro- 
nounced September 7, 1900, in a suit in chancery, wherein the 
appellant was the complainant, and the appellee and others were the 
defendants. Reversed. 

This was a suit brought under the statute for sale of infants' lands, 
and was duly proceeded in as such. The facts sufficiently appear in 
the opinion of the court. 

R. T. Irvine and W. H. Bond, for the appellant. 

G. M. Edmonds, for the appellee. 

Keith, P. , delivered the opinion of the court. 

Julia A. Mann died seized of a certain parcel of land in Wise 
county, only a small part of which was arable, and the chief value of 
which consisted in the forests which covered the greater part of it, and 
the coal beneath its surface, in which no mine had been opened. She 
left four children, one of whom, after the death of her mother, married 
J. L. Godsey, had issue born alive, and both the mother and infant 
have since died. The other three children of Julia A. Mann are infants 
under the age of twenty-one years, and this bill was brought to parti- 
tion the land among them, and to ascertain the interest of Godsey as 
tenant by the curtesy. 

Godsey filed his answer, in which he expresses his willingness to 
take a gross sum in the proceeds of the sale of the realty in lieu of a 
life estate therein. The real estate was sold for $2,917.60, and the 
cause was referred to a commissioner to " ascertain whether defendant 
Godsey is entitled to curtesy in said land, and if so, to what sum in 
lieu of curtesy he is entitled." The commissioner reported upon the 
evidence before him that Godsey had fulfilled all conditions necessary 
to his title as tenant by the curtesy. He reported that the land has 
little value except for its woods and minerals; and, inasmuch as 
the mines had not been opened, and the life tenant would have no 
right in the coal, he proceeded to estimate the commuted value of 
Godsey' s interest in the one-half of the one-fourth of the proceeds of 
sale, that being the share to which his deceased wife would have been 
entitled; and he reports that basing his estimate upon that sum Godsey 
would be entitled to the gross sum of $283.54. 
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To this report Godsey excepted, claiming that the commutation 
should have been based upon the entire value of his wife's one-fourth 
interest in the subject without any deduction on account of coal. 

The guardian for the infants excepted upon the ground that the 
commissioner should have deducted from the gross purchase price not 
only one-half, as representing the value of the coal, but one-half of 
the remaining half as the value of the wood and timber upon the 
surface. 

The court sustained the exception of Godsey and entered a decree in 
his favor for the sum of $567.08, less his share of the costs. An 
appeal was allowed from this decree, and the two exceptions men- 
tioned present the only issue which we are called upon to consider. 

It is settled law that a life tenant has no interest in, and no right to 
open and work unopened mines. He may open new pits or shafts for 
working an old vein of coal; he may sink new shafts into the same 
veins; he may penetrate through a seam, or open and dig into a new 
seam which underlies the first, and take coal to any extent from the 
mine already opened, but he may not open mines. He is guilty of 
waste if he does, and equity will enjoin him from its commission. 
These propositions are so well established as to scarcely need citation 
of authority in their support. See Williamson v. Jones, 43 W. Va. 
562, where the cases upon the subject are exhaustively considered and 
discussed. Clavering v. Clavering, 2 Peere Williams, 388; 1 Wash- 
burn on Eeal Property (4th ed.), 144; Findlay v. Smith, 6 Munf. 134; 
Crouch v. Puryear, 1 Rand. 258; Cauley v. Dismal Swamp, 2 Rob. 
507; Carry. Carr, 4 Dev. &. B. (N. C.) 179; Comer v. Shephard, 
15 Mass. 154; West Moreland Co.' s Appeal, 85 Pa. 344; Marshall v. 
Mellon, 179 Pa. 371. 

In Rogers on Mines (2d ed.), 258, it is said that "where a tenant 
for life has committed waste by opening mines, the produce of the mines 
belong to the remainderman, and the tenant for life is not even entitled 
to the interest of the produce. ' ' 

It is not claimed in this case that the mine had ever been opened, 
but the land in this respect, it is conceded, remains in a state of 
nature. 

As the life tenant is not permitted to open mines, and as the pres- 
ence of coal beneath the surface contributes in large measure to the 
value of the fee simple estate, it might reasonably be assumed that the 
tenant for life who consents to commute his interest and receive a sum 
in gross in lieu of that life estate would only be entitled to a sum fixed 



1901.] BOND V. GODSEY. 267 

by ascertaining the present value of that portion or proportion of the 
entire subject which he would have been permitted to enjoy, and the 
authorities, so far as accessible to us, seem to establish this position. 

In 2 Scribner on Dower (2d ed.), it is said: " There is a material 
difference in value between the estate of a tenant who is, and that of 
one who is not, liable to impeachment for waste. A tenant for life 
subject to impeachment for waste, cannot sell the timber growing on 
the lands, nor take the produce of mines unopened, both of which are 
the property of the person entitled to the inheritance. Where the 
entire estate is sold, the purchase money is increased by that which 
belongs to the inheritance, either as the price of the standing timber 
which the tenant for life could not cut, or as the price of the remainder 
or reversion from which the tenant for life could have derived no 
profit; and therefore it would seem to be clearly improper to award to 
him the interest upon any portions of the purchase money which repre- 
sent those prices." 

We are of opinion, therefore, that the value of the coal as fixed by 
the commissioner's report should have been deducted. 

The doctrine of the English courts which prohibits the life tenant to 
cut wood or timber except for firewood, fencing, and such uses as 
come under the denomination of estovers, has been subject to important 
modifications in this country growing out of the different conditions 
existing in England where the land has been cleared, the due propor- 
tion between wood-land and cleared-land fixed by long experience, 
and where the diminution of the proportion of woodland to arable 
land might be deemed an injury to the heir or remainderman, and a 
comparatively new and undeveloped country, such as ours, where 
increasing the area of cleared land, so far from being deemed a wrong 
to the heir or remainderman, is often a benfit to him. Therefore, the 
law of waste as administered in England is subject to many changes 
and modifications with us to adapt it to the wholly different circum- 
stances and conditions by which we are surrounded. See Findlay v. 
Smith, 6 Munf. 134; McCauleyv. Dismal Swamp, 2 Eob. 530. 

Applying these principles to the case before us, we are indisposed to 
sustain the position of the appellant with respect to the value of the 
wood upon the land, especially in view of the fact that the commis- 
sioner who examined the witnesses and made an intelligent report in 
the case was of opinion that the value of the timber should not be 
deducted in ascertaining the interest of the life tenant, and upon this 
point his report was approved by the judge of the Circuit Court. It 
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does not clearly appear from the record what is the value of the timber, 
and the surrounding circumstances and conditions are not sufficiently 
disclosed to enable us to say with confidence that, in this respect, there 
is error in the decree. We are, therefore, of opinion to overrule this 
assignment of error, and proceeding to enter such decree as the Circuit 
Court should have entered, we ascertain the commuted value of the 
life tenant to be as established by the commisssoner's report. 

Reversed. 

NOTE. — The principle established in this case, that a life tenant of realty has 
no right to open new mines, and has therefore no interest in the undeveloped 
minerals under the surface, is a familiar one in the law of real property. 

The principle applied by the court on the question of the life tenant's right to 
take wood from the land, beyond the right of estovers, is probably not so familiar 
to the profession. Nor is it altogether clear from the opinion precisely what principle 
the court actually enforced — the opinion being extremely meagre on this point, 
the facts of the case not being sufficiently stated to enable one to distinctly recognize 
the principle adopted. This much, however, does appear : That in America, 
" Where increasing the area of cleared land, so far from being deemed a wrong to 
the heir or remainderman is often a benefit to him," the law of waste is not the 
same as in England. We understand the court here to mean that if the cutting 
of the timber is a benefit to the heir or remainderman, the latter cannot complain 
of the life tenant's cutting the timber. We take it, therefore, that the court was 
satisfied, from the particular circumstances of the case — circumstances which the 
proofs, as indicated in the opinion, do not develop with clearness — the cutting of 
the timber would not decrease the value of the land. Certainly the case is not 
authority, for the broad proposition that in Virginia a life tenant is without im- 
peachment for waste in the cutting of timber. We should say that the case is 
rather authority for the proposition that whether, and to what extent, a life 
tenant may cut timber growing on the land, in the absence of a grant, express or 
implied, depends upon the circumstances of each case ; and if it appears from the 
testimony that the cutting of the timber does not diminish the value of the land, 
then in computing the value of the interest of the life tenant in the land, the value 
of the timber is to be taken into the account. The court was not called upon to 
decide, and does not decide, to what extent the life tenant might have cut the tim- 
ber. 

In Findlay v. Smith, 6 Munf. 134, cited in the opinion, the life tenant was 
held entitled to cut all timber necessary and proper for continuing the manufac- 
ture of salt, already begun, from certain salt wells on the premises; but the right 
was placed on the ground that such was the intention of the testator under whose 
will the life tenant held — the gift of the salt wells and the manufacturing enter- 
prise connected therewith, carrying with it, by implication, as a necessary in- 
cident, the right to cut timber for the purpose. 

In McCauley v. Dismal Swamp Land Co., 2 Rob. 507, also cited, a dowress of 
swamp lands valuable only for the timber, was held entitled to one-third of the profits 
arising from the sale of timber cut from the land by persons in possession, claim- 
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ing through her husband. Judge Baldwin here enters into a learned and elabo- 
rate discussion of the question, and a perusal of his opinion will well repay the 
few minutes' time required for the task. The case being one where the land was 
valuable only for the timber, it is a precedent for similar cases only, though the 
opinion presents a learned discussion of the general subject. It appeared that the 
husband of the dowress in his lifetime had been accustomed to derive large profits 
from a sale of shingles made from the timber. The court likened the case to that 
of an open mine — a mine upon the surface, — not of mineral, " but of vegetable 
matter, in constant course of spontaneous reproduction." 

The practical question as to the extent which a life tenant may cut timber in 
such case, though not distinctly arising in the case, depends, as Judge Baldwin 
conceived, upon the right of reversioner to insist that "enough" be left for him; 
"and what will be enough, is a question of fact, to be determined upon all the 
circumstances of the case. In cases like this, the extent of the tract, the quantity 
of timber, the period of reproduction, the demands of the market, the expenses 
of the employment, are all elements of the enquiry; and if these should lead in 
such cases to a just and convenient rule of uniform application, I presume it will 
be this, that the tenant' s use of the timber shall be so restricted as to leave to the 
successive tenants and owners an equally extensive use of it." (p. 528.) 

It will be observed that none of these cases decides the practical question as to 
what extent a life tenant may cut timber, where the land is arable and valuable, 
but the timber is the more valuable, and consequently the value of the premises is 
decreased by clearing it of the timber. 

In a note to Calvert v. Bice (Ky.), 34 Am. St. Kep. 240, 242, the editor has 
collected citations to numerous cases and annotations in the previous volumes of 
the American series. The subject is touched upon in 2 Minor's Inst. (4th ed. ) 
603. 



Oppenheim, Satterwhite & Co. v. Henry Myers and Others.* 

Supreme Court of Appeals : At Wytheville. 

July 4, 1901. 

1. Homestead — Fraudulent deeds — Estoppel. Grantors in deeds set aside as fraudu- 

lent at the instance of their creditors are not estopped from claiming a home- 
stead exemption in the property conveyed, if otherwise entitled thereto. 

2. Homestead— "House holder" or "head of family" — Constitutional law. Art. 

XI of the Constitution of this State, relating to homestead exemptions, is not 
self-executing, but is carried into effect by chapter 178 of the Code. The 
terms " householder" and "head of family," as used in the Constitution and 
statutes passed in pursuance thereof, are convertible terms, and are employed 
as explanatory the one of the other. They involve the idea of dependence 
and support coupled with a legal or moral obligation to support the dependent. 

3. Homestead — Married women — Householder or head of family.. A married woman 

whose husband lives out of the State but visits her at intervals of two or 

* Reported by M. P. Burks, State Reporter. 



